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FREE STATE

399. With regard to the Free State Province, the Commission heard evidence relating to
allegations of irregularities and corruption relating to Estina (Pty) Ltd, the Free State
Asbestos Project, the Free State R1 Billion Housing Project, the City of Tomorrow
Project and interactions between Mr Mxolisi Dukoana and Mr Elias Sekgobelo Ace”
Magashule, on the one hand, and Mr Tony Gupta and other Gupta associates which
include a visit by Mr Dukoana and Mr Magashule to the Gupta residence on which
Mr Dukoana was offered cash in a briefcase if he signed a document which would have
given the Guptas and their associates some work in the Free State. Estina (Pty) Ltd will
be dealt with later in this Report. In this part of the Report only the Free State Asbestos
Project, the Free State R1 Billion Housing Project, the City of Tomorrow Project and the

evidence relating to the bribe referred to above will be discussed.

400. Mr Mxolisi Dukoana was the first witness to give evidence relating to the Free State
Province in this Commission. He gave introductory evidence relating to the Free State
Asbestos Project and the R1 Billion Housing Project both of which will be dealt with
below. He also gave evidence relating to the bursaries or scholarships that the
Provincial Government or Mr Ace Magashule secured from various people or
companies in the Free State including those who or which obtained contracts or tenders
from the Provincial Government which bursaries or scholarships were then awarded to

students at institutions of higher learning both inside and outside the country.

401. By way of introduction to his evidence, Mr Dukoana had this to say about himself, the
African National Congress and the fact that he had decided to come forward and give

evidence before the Commission:

3 , KDYH GHHPHG LW DSSURSUL Doitd GonmisslerQad the DVV LV WL
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during the period | was elected as a public representative on behalf of the ANC in
the Free State Legislature and as a member of the Executive Council in the Free
State government. During the said period, 1994-2012 | was assigned to different
positions both in the legislature and executive.

4. Prior to the historic first national elections of 1994, | was a political activist or
freedom fighter and a member of the ANC at Ntema Moiloa branch, ward 10,

Matjhabeng Local Municipality, Lejweleputswa region, Free State.”

Mr Dukoana testified that he had been an activist from the 1980s. He said that, after
the establishment of ANC Provincial structures after 1994, he was elected as a member
of the Provincial Executive Committee of the ANC in the Free State. He said that he
remained a member of the Committee until 2012. He said that he served two terms as

the Provincial Treasurer of the ANC in the Free State from 2005 to 2012.

After the 1994 general elections Mr Dukoana was deployed by the ANC to serve as a
Member of the Provincial Legislature. In 1996 he was appointed as a Member of the
Executive Council of the Provincial Government. From 1996 to 1998 Mr Dukoana was
a Member of the Executive Council responsible for education. From 1999 until 2004 he
was the Deputy Speaker of the Free State Provincial Legislature. From 2004 to 2008
he served as the Speaker of the Free State Provincial Legislature. From 2008 to 2009
he was a Member of the Executive Council responsible for Safety, Security and
Transport. After the 2009 general elections Mr Dukoana was appointed as the MEC for
Economic Development by Mr Ace Magashule who became the Premier of the Free

State. He was dismissed as MEC for Economic Development on 28 February 2012.

In the evidence that Mr Dukoana gave, he implicated Mr Ace Magashule in certain
wrongdoing. The Commission served Mr Magashule with Rule 3.3 notices indicating to
him that Mr Dukoana was going to give evidence implicating him and furnishing him
with Mr Dukoana's affidavit(s) or statement(s). Mr Magashule did not deliver any

affidavit to refute Mr Dukoana’s evidence.
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Mr Dukoana testified on two separate occasions. When he testified on the second
occasion, he told the Commission that, since his first occasion when he testified, he
had received a letter from Mr Magashule's attorneys which threatened him with legal
action in connection with the evidence he had given implicating Mr Magashule. Mr
Dukoana testified that, in response to that letter, he instructed his attorneys to write
back to Mr Magashule's attorneys and tell them that he was ready to meet Mr
Magashule in Court at any time if he wanted to sue him about what he had said about
him in his evidence. While on the witness stand before the Commission, Mr Dukoana
yet again took the opportunity to challenge Mr Magashule to sue him or take him to
Court and announced that he was ready to go head-to-head with Mr Magashule in

Court.

Mr Magashule did not, after that challenge by Mr Dukoana, deliver to the Commission
any affidavits or statements to dispute Mr Dukoana's evidence nor did he apply to the
Commission for leave to give evidence in his defence or apply for leave to cross-
examine Mr Dukoana and, therefore, challenge his evidence implicating him. Mr
Dukoana’s evidence that Mr Magashule did not challenge or seek to refute includes
evidence, as will be seen later in this part of the Report, that on one of the occasions
when Mr Dukoana and Mr Ace Magashule met with Mr Tony Gupta at the Gupta
residence in Saxonwold, Mr Tony Gupta told Mr Dukoana in Mr Magashule’s presence
that the Guptas were paying Mr Magashule money every month and Mr Magashule did
not dispute what Mr Tony Gupta said. The evidence also includes evidence that on that
same occasion Mr Tony Gupta offered Mr Dukoana in Mr Magashule’s presence a bribe
in the form of cash in a briefcase if Mr Dukoana signed a certain letter or document

which would have given the Guptas or a Gupta entity or associate a certain contract.

In his evidence Mr Dukoana also covered a trip that he said he made with Mr Ace

Magashule to the offices of Sahara Computers, a company that was owned or



268

controlled by the Guptas, at Mr Magashule’s instance in 2008; a visit that he and
Mr Magashule made to the Gupta residence in Saxonwold in February 2012, also at
Mr Magashule’s instance; and a visit that he (i.e. Mr Dukoana) made to the Gupta
residence without Mr Magashule after Mr Magashule had dismissed him as a Member

of the Executive Council. These will be discussed shortly.

Mr Dukoana’s visit to Sahara Computers with Mr Ace Magashule in 2008

408.

409.

410.

Mr Dukoana testified that in 2008, when he was still the MEC for Safety, Security and
Transport and was also still the Provincial Treasurer of the ANC, he was taken to the
offices of Sahara Computers by Mr Magashule where he (i.e. Mr Magashule) gave his
identity document to Mr Tony Gupta and told Mr Dukoana that he would be going into
business with the Guptas, but, he would not be personally involved in the business and

would use his son, Tshepiso.

Mr Dukoana testified that this is how that trip came about. He said that he and Mr
Magashule happened to be in Johannesburg at the same time. Mr Dukoana had to meet
someone at the Southern Sun Hotel in Katherine Street in Sandton, Johannesburg. He
testified that, when he had finished his meeting, Mr Magashule approached him and
asked him to accompany him to Midrand where he said he was going to meet some

important person.

Mr Dukoana agreed to accompany Mr Magashule. Mr Dukoana testified that he and Mr
Magashule drove together to Midrand in an S600 Mercedes Benz. He did not know
whether that car was Mr Magashule's or someone else’s. He said that Mr Magashule
was driving. At that time Mr Magashule was the MEC for Sport in the Free State under

the Premiership of Ms Beatrice Marshoff.
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Mr Dukoana testified that their trip led them to Sahara Computers. They were welcomed
by a man who introduced himself as Rajesh Gupta who referred to himself as
“commonly known as Tony” Gupta. Mr Dukoana said that Mr Tony Gupta took them
through their offices and to the main computer warehouse and told them the history of
the computer business. Mr Gupta then asked Mr Magashule whether he had brought
“that” with him in response to which Mr Magashule produced his identity document and
handed it to Mr Gupta. Mr Dukoana testified that Mr Tony Gupta said that he was going
to make a copy of the identity document. Mr Dukoana said that, as soon as Mr Tony
Gupta had left the room, Mr Magashule told him that he (i.e. Mr Magashule) was going
to be involved in business with the Guptas but would not be actively involved.
Mr Dukoana told the Commission that Mr Magashule said that he would use his son,
Tshepiso. Mr Tony Gupta returned from making a copy of Mr Magashule’'s identity
document and jokingly asked Mr Dukoana where his own identity document was, and

then walked them out and they left.

The visit to the Gupta residence

412.

413.

Mr Dukoana also testified about a visit by him and Mr Magashule to the Gupta residence
in February 2012. At that time, he was the Provincial Treasurer of the ANC in the Free
State Province and Mr Magashule was the Provincial Chairperson. Mr Magashule was

also the Premier of the Free State Province at the time.

As Mr Dukoana’'s evidence about his and Mr Magashule’s trip is not disputed, it is
convenient to let Mr Dukoana tell this story in his own words as reflected in his affidavit
of 19 March 2019. In relevant parts of the affidavit, Mr Dukoana narrates that visit to the

Gupta compound thus:

“46. As stated above, | was the Treasurer of the ANC in the Free State whilst | was
MEC for EDTEA. Early February 2012, the Chairperson of the ANC and Premier of
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the Free State, Magashule asked me to travel with him to Johannesburg. The
reason for traveling to Johannesburg was on the pretext that | was going to meet
and address the business people in Johannesburg. In essence, Magashule
informed me that as the Chairperson of the ANC, he needed me to address the
business people for purposes of fundraising for the ANC in the province. According
to Magashule, the business persons | was to address were originally from the Free

State but operating in Gauteng.

47. We travelled to Johannesburg by flight, SA Airlink, and the arrangements were
made on my behalf by Magashule or whoever he instructed and not my office.
Magashule and | were on the same morning flight from Bloemfontein to
Johannesburg. Magashule had told me the dinner with business persons | was to
address was to be around 18:00. There was no reason provided to me by
Magashule why we were leaving for Johannesburg that early when dinner was
apparently scheduled at 18:00.

48. On arrival at OR Tambo airport, we were shuttled in different cars by persons
unknown to me and not by the VIP Unit of the South African Police Service as the

protocol dictates.

49. | was startled when we arrived at the Gupta family residence. | was able to
identify it as such because it is the same "compound" that has been on the news
pertaining to the high walls apparently built contrary to the By-laws of the City of
Johannesburg. | recall at the time, a Democratic Alliance Ward Councillor had
complained about the high walls of the residence. At the time, there were two
dominant topical issues in the media: the landing of the helicopter at Zoo Lake and
the construction on the compound that caused the neighbours' uproar.

50. On arrival, at the compound we were received by Tony who introduced himself
to me as such. It appeared to me he had not recognised that we were not meeting

for the first time. We had met at Sahara as averted above.

51. | was asked by Tony to hand in my mobile phone and told that | will receive it
when | leave the residence. The said phone was an official government phone. |
obliged. To my recollection and astonishment, Magashule was not subjected to the
same treatment of having to hand in his mobile phone. It seemed to me that it was
not Magashule's first visit to the compound by his demeanour.

52. | was alone ushered to a room whilst Tony and Magashule went to a different
room. After a while, they joined me and accompanied by other people and the

notable was Mr Duduzane Zuma.

53. Tony, in the presence of Magashule, asked me to sign a document purportedly

prepared by me on the letterhead of my office addressed to Nulane Management
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Services appointing them to run a whole project | presented in the cabinet meeting
on a turn-key basis. | refused to append my signature.

54. In the said letter, my surname was written as Dukoana, and only Magashule
knew that is how my surname is written because | always preferred and wrote it as

Dukwana. Dukoana is a Sesotho version of my otherwise Xhosa surname.

55. In an effort to try to persuade me to append my signature to the said letter, Tony
intimated to me that both Magashule and Duduzane Zuma were recipients of monies
in cash from a mining project from Jaggersfontein mine. Neither Magashule nor
Duduzane Zuma disputed Tony's claim. They both nodded their heads in
agreement.

56. Further, Tony told me that Magashule would not benefit from the project because
it belonged to me and him (Tony). Magashule did not dispute Tony. From this
project, Tony told me that | would receive a monthly payment of R 2m (two million
rands). | was told by Tony that if | appended my signature at the time, an instant
payment of R2Zm would be given to me. In this regard, a gentleman of Indian descent
was called by Tony and Tony whispered something words in the language unknown
to me. The gentleman left the room and came back with a black pilot bag. The same
bags frequently used by lawyers.

57. | still persisted that | cannot sign the document to which Tony said that he had
spoken to Magashule that upon my signature, the provincial cabinet would ratify the
appointment. Tony then opened the pilot bag which was full of R200 South African
banks notes stating that the money was mine if | signed the document. | still refused

to sign.

58. | went to the extent of suggesting that it would be prudent that the letter | was
being compelled to sign should be referred to Mr Venter, Provincial Legal Advisor in
the Office of the Premier to give a legal opinion about the legality of the

contemplated appointment.

59. After that suggestion, Magashule mumbled something to Tony, to which Tony
asked that | give him back the letter. | had intended to keep the letter to refer it to
Mr Venter.

60. | intimated to Tony that | am clothed with no powers to appoint any service
provider or address any correspondence to it. Only the Head of the Department
("the HOD") had such powers in terms of the PFMA. Tony was not pleased. He
asked me to fire my HOD and | told him in the presence of Magashule that in terms
of the law, a provincial HOD can only be employed and dismissed by the Premier
following a due process. (It must be mentioned that during my stint as the MEC for
Economic Development, Tourism and Environmental Affairs (2009-2012),
approximately four persons were appointed as HODs in the said department.)
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61. Tony, then told me that he had a suitable replacement for me and a phone call
was made by him and in no time, a gentleman came through. He was then
introduced to me as Richard Seleke and as the one who would help speed up the
appointment process. Mr Richard Seleke was eventually appointed as the HOD of

the department long after my dismissal.

62. | verily believe that this is the same Richard Seleke who ended up being

employed as the Director-General for the Department of Public Enterprise.

63. The meeting in issue took place towards the on or around mid-February 2012

and | am not certain about the dates.

64. At the end of the meeting with Tony which | was not initially informed of by
Magashule, | called my office to arrange for my flight back to Bloemfontein. | was
transported back to the airport by the same person and | flew back to Bloemfontein

having left Magashule at the compound.

65. To me it was also clear in my mind that the purported fundraising dinner meeting
| was informed of was the visit to the compound intended and calculated by
Magashule to have me initiated as one of the Gupta disciples had | appended my

signature to the letter referred to above.

66. | remain startled to this day as to why the presentation | made in the executive
council, its details ended up outside with persons who were not in government. | can
only deduce that Tony possibly received the details of my presentation from
Magashule. | cannot rule out the possibility that Magashule might have instructed
someone else to furnish Tony with the said presentation.

67. | was also startled that the Premier of the province brought me to the Gupta
compound with a sole intention of corruptly and unlawfully advancing commercial
interest of the Guptas. | am not sure why Magashule deemed it apt and under a
false pretext to bring the name of the ANC to a corrupt activity when he knew the
ANC has nothing to do with the appointment letter, | was expected to sign for a
Gupta linked company.

68. This incident occurred seven or so years ago and with the passage of time, itis
difficult to recall every detail with precision.

69. As a law-abiding citizen of the Republic, | am duty bound to be of assistance to
the Commission to ensure that never again shall this land be subjected to acts of
state capture by those entrusted to protect the Constitution of the Republic and its

resources.”
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The “City for Tomorrow” Project

414.

415.

416.

The “City for Tomorrow” Project relates to a project by the Free State Provincial
Government to build a new city in the Free State because it realised that, since the
dawn of democracy in the country, no new city had been built. It would appear from
Mr Dukoana’s affidavit that this idea came either from him as the then MEC for
Economic Development, Tourism and Environment but, based on what he told the
Commission, it appears that, after he had introduced the idea to the Executive Council,
the concept or documents relating to the concept which were meant to have been kept
within the Provincial Government, were unlawfully given to Mr Igbal Sharma, a Gupta
associate who then sought to present the concept as his or as one belonging to his

entities or associates.

On Mr Dukoana’s evidence it would appear that on 4 July 2011 the Executive Council
held a meeting in which they deliberated on the concept of the “City for Tomorrow”. Mr
Dukoana testified that on that day Mr PHI Makgoe was acting in his position as MEC.
A memorandum that was prepared for the Executive Council bearing the number
69/2011 with the subject: “City for Tomorrow” which seems to have served before the
Executive Council was attached to Mr Dukoana’s affidavit. The memorandum was
signed on behalf of Ms E Rockman who was the Director-General in the Premier's
office. Attached to it was a draft resolution that was intended for the Executive Council

to pass.

The memorandum stated that its purpose was to obtain the in-principle support of the
Executive Council for the “New City” project in the Free State Province and to obtain
formal approval of the Executive Council to initiate and pursue a process that would

have included the investigation and consideration of all aspects of the viability of the
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New City concept. Part of the background to the concept of the City for Tomorrow that

was given in the memorandum was this:

“BACKGROUND

(a) No new city has been established in the Republic of South Africa since 1994.
The economic potential of the unique geographic location of the Free State province
is generally viewed as not being optimally explored to the advantage and benefit of

the broader Free State communities.

(b) Various economic opportunities, specifically in the information technology
industry, are in development that may maximize the economic benefits to be derived
from centrality of the Free State province and it may also serve to revitalize the
economy of the Lejweleputswa district. Specifically, the Matjhabeng Local
Municipality.

(c) The ERPIAR Cluster considered a presentation on the "City for Tomorrow"-
concept on 22 June 2011 from P3 Nulane Consortium. The presentation focused on
the following aspects;

(i) introduction "City for Tomorrow"

(i) Process

(iii) Sustainability

(iv) Regional Analysis

(v) Local Analysis

(vi) Population Density and Scale Comparison
(vii) Site Selection and Criteria

(viii) Site Alternatives

(ix) The Plan

(x) Phase 1

(d) The concept essentially involves the development of a new city for
approximately 600 000 residents. The criteria to determine the city and location

for the development of a new city include the following;
(i) Accessibility to Freeway

(i) Accessibility to Rail

(iv) Accessibility to Airport

(iv) Accessibility to Water, Sewer, and Power
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(v) Safety and Security
(vi) Adaptability to Natural Topography
(vii) Adaptability to Natural System

(e) A site has been identified that meets the identified criteria between Henneman

and Geneva station.

(f) The development of the new city can create up to 35 000 jobs and/or job
opportunities and will be implemented over a number of phases. The first phase will
focus on the delivery of 6000 housing units.

(g) It was noted that the funding for the development will involve a type of Private-
Public Partnership with international funding. There are various cost-benefit options
for the provincial government, for example: government can own the whole city and
sell off houses, office developments, etc. and this will create an income opportunity.
International funding will also be sourced and this is likely to be a more cost-effective
option.

(h) It was further noted that the proposal links up with the envisaged PPP-project
regarding the ITHub | Techno-park. In addition, the MEC: Economic Development,
Tourism and Environmental Affairs has lobbied various national government
departments to position to the Free State to serve as the Data Centre hub to host
the data services of the national, provincial and local government. A major private
sector player in data services has also expressed interest to locate its major data
back-up facility in the locality as it is required to duplicate its existing Gauteng-based

services.”

417. Under paragraph 3 of the memorandum are recommendations that are said to have

been made by the ERDIAR Cluster. They included the following:

“to obtain in principle support of the Executive Council to position the Free State as
the data centre hub for national, provincial and local government and to further
pursue negotiation with the private sector in this regard and

To obtain formal approval of the Executive Council to initiate and pursue a process
that will include the investigation of all aspects of the viability of the New City

concept.”

418. In the memorandum the Executive Council was requested to approve the resolution
that was attached. The acting MEC for Economic Development, Town and

Environmental Affairs signed the memorandum with the request that the memorandum
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be placed as an appropriate item on the agenda of the Executive Council. The
resolution was for the approval of the “City for Tomorrow” concept in accordance with

the memorandum.

The memorandum was accompanied by a presentation prepared by P3| and Nulane.
P3l was associated with Mr John Thomas and Mr Jereon Gerrese whereas Nulane was
associated with Mr Igbal Meer Sharma and Mr Salim Essa both of whom were Gupta

associates.

Mr Dukoana said that on 6 July 2011 - which was 2 days after the Executive Council
had deliberated on the City for Tomorrow concept - Mr Igbal Sharma sent an email to

Mr Dukoana’s private email address. In that email Mr Sharma wrote:

“Dear Honourable MEC,

Please find attached contract for Master Plan in relation to the City of Tomorrow's

project. Your comments would be appreciated.
Kind regard,

Igbal”

The Master Plan agreement that Mr Sharma attached to this email was attached to Mr
Dukoana’s affidavit before the Commission and was marked as “DMS”. The agreement
was intended to be between “the Provincial Government of the Free State acting
through its Department of Economic Development, Tourism and Environmental Affairs”

and the “Consortium consisting of:

“P3 international, LLC Registration No 201014610054, a company duly registered

in terms of the laws of the State of California
And

Nulane Investments 204 (Proprietary) Limited t/a Nulane Management Services
Registration NO 2008/020988/07, a company duly registered in terms of the laws of
the Republic of South Africa.”
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In the definition section of the Master Plan Agreement the term “City of Tomorrow” was
defined as meaning “a new city to be designed and built in the Province of the Free
State, which new city will include” various features which were listed in the agreement

including:

“1.2.3.1. general infrastructure;

1.2.3.2 public transportation facilities;
1.2.3.3. housing;

1.2.3.4. medical facilities;

1.2.3.5. high-tech private development;
1.2.3.6. entertainment;

1.2.3.7. public safety;

1.2.3.8. parks, and

1.2.3.9. the Government Centre.”

The definition section included a definition for the Government Centre which was
defined as “the building, parking and ancillary grounds and structures intended to house
the administrative and office function of the Matjhabeng Municipality, such Government
Centre to be approximately 160 000 square metres in size. The intention was to build
the City of Tomorrow within six months for an amount of R140 Million. In terms of the
draft Master Plan Agreement P3| and Nulane were to be appointed to build the City for

Tomorrow for R140 million within a period of six months.

In response to Mr Dukoana’s affidavit that was served on Mr Igbal Sharma, Mr Igbal
Sharma delivered an affidavit to the Commission in which he responded to what Mr
Dukoana had said about him. He did not apply for leave to testify nor did he apply for
leave to cross-examine Mr Dukoana. Later, Mr Dukoana delivered an affidavit to the
Commission in which he responded to what Mr Sharma had said in his affidavit.

Whereas Mr Dukoana gave oral evidence and was questioned by the evidence leader
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of the Commission and by myself as Chairperson of the Commission, Mr Sharma did
not avail himself for such questioning. He could have availed himself if he had applied

for leave to give oral evidence.

Mr Sharma’s version was that:

During 2010 a tender was issued for a spatial development Framework for
Matjhabeng. He annexed a copy of the tender notice as annexure “IS1” to his
affidavit. That tender notice was issued by the Matjhabeng Municipality. The

first paragraph of that tender notice read:

“The Matjhabeng Municipality hereby invites tenders from interested parties
(suitably qualified service providers) to submit proposals for professional services
to prepare a Spatial Development Framework plan for Matjhabeng”, the project

duration was given as 18 months.”

It appeared that there were no suitable responses to the tender and ultimately

it did not come to fruition.

he then knew that there “was need as per the tender specification”;

In January 2011 he reached out to Mr Tshepiso Magashule and asked him to
facilitate a meeting between him and the MEC for Economic Development,
Tourism and Environmental Affairs and Mr Magashule junior undertook to

assist.

In February 2011 he, Mr Tshepiso Magashule and Mr John Thomas of P3l
International met with Mr Dukoana to discuss the ideas that they had and the

way forward in relation to a new concept or for the lapsed tender.
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At the meeting Mr Dukoana advised them on the process concerning an
unsolicited bid (by virtue of the tender having lapsed and that would require the

approval of the Provincial Executive Council).

At the end of the meeting Mr Dukoana instructed him and Mr Thomas to reduce
whatever was discussed at the meeting in writing and send him a draft letter
“containing these issues so that he could peruse it, amend it to his satisfaction

and finalise a formal letter”.

From time to time and when he and Mr Thomas made presentations to
Mr Dukoana, Mr Dukoana requested that all items be reduced to writing and
sent to him in the form of a draft letter; in this way the risk for a

misunderstanding would be minimised;

They went along with Mr Dukoana'’s requirements following each meeting or
discussion on the understanding that, as the MEC, he would follow the
necessary internal protocols, given the importance of his decisions and the fact

that he had an entire team to assist him

Mr Sharma drafted a letter dated 21 February 2011 annexed as “DM8” to
Mr Dukoana’s affidavit concerning what had been discussed at the meeting
with Mr Dukoana and sent it to Mr Tshepiso Magashule under cover of an email
dated 24 February 2011 which was annexed as “DM7” to Mr Dukoana’'s
affidavit. The draft letter of 21 February 2011 was addressed to Mr John
Thomas of P3 Africa (Pty) Ltd and it was to be from and signed by Mr Dukoana.

The letter read:

“Dear Mr. Thomas,
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Thank you for meeting with us to discuss our vision for the City for Tomorrow project.
The purpose of this correspondence is to confirm our discussion and general

agreements and to chart a path moving forward.

As you know, we shall endeavour to design and construct a new, high tech city
complete with all of the public and private improvements one would expect from a
modern, cutting-edge city. This would include schools, parks, hospitals, universities,
theatres, libraries, hotels, convention facilities, recreational facilities, and all
necessary streets and infrastructure. The public portions of the project will be funded
by the Provincial Government of the Free State, South Africa, while the private
improvements will be funded through private investment. As we had discussed,
crucial to the development of this project will be a suitable Master Plan that gives

form and substance to our vision.

P3 Africa has agreed to prepare the Master Plan for the project at its expense. The
Master Plan will be completed and delivered to the government of Free State within
twelve weeks. P3 will also attach a complete end to end proposal to develop and
manage the entire project together with a funding solution. If the master plan is
properly delivered and found to be acceptable, we would then engage with P3 to
discuss a possible engagement on the implementation of the project.

Thank you for visiting our Province and for your participation in this exciting project.
Kind Regards,

MEC Economic Development, Free State”

Annexure “DM8" was a road map which was later presented to the Provincial
Council on June 2011 as an unsolicited bid. This presentation is the one

attached to Mr Dukoana's affidavit as annexure “DM3".

The presentation which was done at the expense of P3 as annexure “DM8” (to
Mr Dukoana’s affidavit) was entirely different to the Master Plan and the

Government Centre’s Schematic Design which would cost R140 000 000.

Mr Sharma attached to his affidavit as “IS2” what he called a signed version of

annexure “DM8" 3%

336 Annexure 1S2 is at Exhibit X4, p 16. Annexure DMB8 is at Exhibit X, p 104.



281

425.14. After some discussion Mr Dukoana told Mr Sharma and Mr Thomas that he
liked their idea and was willing to proceed with the intended project which came

to be known as the “City for Tomorrow Project”.

425.15. On 9 May 2011 Mr John Thomas sent Mr Dukoana a letter bearing that date on
behalf of P3 International, the subject of which was “Proposal for Development

Services for the New City in the Province of Free State.”7

425.16. During June 2011 Mr Dukoana sent P3 and Nulane care of Mr Thomas and
Mr Sharma a letter titled: “the City for Tomorrow - the Master Plan and
Schematic Design”. Mr Sharma attached that letter to his affidavit marked “I1S4”.
Mr Sharma pointed out that a draft of “IS4” was attached to Mr Dukoana’s
affidavit as “DM9". 3¢ That letter purported to give Nulane Management
Services and P3 “a conditional approval to take all the necessary and
customary steps to prepare a Master Plan for the City of Tomorrow Project, a
new city to be designed in the province of Free State as well as prepare a
Schematic Design for the new Government Centre to be located in the project.
In that letter the author undertakes to pay Nulane Management Services and
P3 Africa R140 million for the preparation of the Master Plan and the
Government Centre’'s Schematic Design. Note must be taken of the signature
in “IS4” which purports to be that of Mr Dukoana. Mr Sharma pointed out that
the draft of “IS4" was annexure “DM9” to Mr Dukoana'’s affidavit. He said it had
been prepared following a meeting with Mr Dukoana. Mr Sharma pointed out in
his affidavit that a draft of “IS4" was annexure “DM9” to Mr Dukoana'’s affidavit.
He said that that draft had also been prepared following a meeting with Mr

Dukoana. He pointed out that, when comparing “DM9” and “IS4”, it would be

337 Exhibit X4, p 17.
338 The signed version of this letter is at p 18-19 of Exhibit X4. The unsigned version is at p 105-106 of Exhibit X.
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noticed that Mr Dukoana had amended the second last paragraph of “1S4” by

adding the following:

“Please note the payment of the amount of one hundred and forty million Rand (ZAR
140 000 000) will be subject to the approval of the proposal by the Free State

Provincial Executive Committee and the signing of agreement between the parties.”

Mr Sharma stated that on 22 June 2011 the presentation marked as annexure

DM3 to Mr Dukoana’s affidavit was presented to the Executive Council.

Mr Sharma stated that on 6 July 2011 he had emailed a draft Master Plan
Agreement to Mr Dukoana at his request, for consideration and process by the
Free State Province. Mr Sharma attached that agreement to his affidavit and
marked it as annexure “IS5”. Special notice should be taken of the signatures
in the Master Plan Agreement which purport to be those of Mr Dukoana. “I1S5”
purports to be an agreement concluded between the Provincial Government of
the Free State, on the one hand, and, the “Consortium” made up of P3
International, LLC and Nulane Investments 204 (Proprietary) Limited t/a Nulane
Management Services, on the other. It purports to have been signed by
Mr Dukoana on behalf of the Free State Provincial Government, on the one
hand, and by Mr John Thomas and Mr Igbal Sharma for the Consortium
represented by P3 International and Nulane Management Services, on the
other. No witnesses were reflected as having witnessed the signing of the

agreement by all these three signatories.

In terms of the Master Plan Agreement the Free State Provincial Government
purported to appoint the Consortium “to undertake the Project in accordance
with the terms and conditions of” the Master Plan Agreement. The appointment

was for a period of six months. There was no definition of the term “Project” in
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the Master Plan Agreement. Nevertheless, what the term “Project’ referred to

appeared from clause 2 of the Master Plan Agreement. Clauses 2.1 to 2.3 read:

“2.1. Free State desires the commissioning and preparation of the Master Plan and

the Schematic Design.
2.2. The Consortium has the necessary skills and expertise to undertake the Project.

2.3. The parties wish to record their agreement in writing in relation to the

appointment by Free State of the Consortium to undertake and deliver the Project.”

426. This means that that the amount of R140m was for the “commissioning and preparation

426.1.

426.2.

426.3.

of the Master Plan and Schematic Design”.

In terms of clause 6.1 the Free State Provincial Government undertook to pay
the Consortium a fixed amount of R140 million in consideration for the

Consortium “undertaking and delivering the Project”.

Clause 1.2.14 of the Master Plan Agreement provided for the giving of a notice
to proceed by the Free State Provincial Government to the Consortium which
would then enable the Consortium to commence work. Mr Sharma said that
annexure “DM12” to Mr Dukoana'’s affidavit was a draft notice to proceed that
he had drafted for Mr Dukoana. Mr Sharma said that the signed version of that
notice to proceed was attached to his affidavit marked “1S6”. Mr Sharma said
in his affidavit that the notice to proceed marked “IS6” ‘was signed by [Mr]

Dukoana on 3 November 2011.33¢

Mr Sharma said that a workshop was planned for 15 and 16 November 2011
and requested a list of participants for the workshop of 15 and 16 November

2011 which he said was an express requirement in the terms of Annexure “A”

339 Exhibit X4, p 39.
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to the Master Plan Agreement; Mr Sharma said that the workshop did take

place on 15 and 16 November 2011.

The Free State Provincial Government was obliged in terms of the Master Plan
Agreement to make payment to the Consortium within seven days of the notice
to proceed and within seven days of delivery of each monthly milestone in
accordance with Annexure “A” to the agreement. Mr Sharma said in his
affidavit that the Provincial Government did not make the first payment which
he said was a breach of the agreement. He said that the first milestone that the
Consortium was required to deliver was a workshop and, since the workshop
was held on 15 and 16 November 2011, the Consortium delivered and the Free
State Government was required to make another tranche payment within seven
days thereafter. He said that the Free State Provincial Government failed to

make that payment which was a breach of the Master Plan Agreement.

Mr Sharma said that, when a follow up was made with the Head of Department
in the light of the Free State Provincial Government having twice failed to make
payments, the Head of Department said that he was not aware of the Master
Plan Agreement. Mr Sharma said that, as a result of this, he wrote a letter dated
21 November 2011 to the Head of Department in which he said that he set out
the chronology of events. Mr Sharma attached a copy of that letter as “IS7” to

his affidavit. That letter read:

“Dear Sir,
Re: City of Tomorrow Project, Free State Province

Please find below a brief chronology of events relating to the aforementioned
project:

1. The engagement between P3/Nulane and the Free State Province is in the
context of the tender shown on the next page.
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The tender had an expired by end 2010 and no one was awarded the tender.

In early February 2011, having read the tender, it was evident to P3/ Nulane
that the vision of the province is to create a new Government Centre with all the
requisite services would not be achieved by the process outlined in the tender.
P3/Nulane prepared an un- solicited proposal wherein we would undertake a
turnkey project to plan, design, build and finance the new city.

It was determined that the project would be broken into two phases:
a. Master Plan the new city
b. Go out on tender for the build and finance component

A proposal in this regard was submitted on May 9, 2011 and subsequently we

were invited to make a presentation to the Provincial EXCO on June 22, 2011.

A Master Plan Contract was executed on October 5, 2011 to deliver a

comprehensive Master Plan for the city project with clear deliverables.

On November 3, 2011 A Notice to Proceed (in terms of the Contract) was

received.

The first Master Plan workshop was conducted [on] November 16/17, 2011.

| trust this and the supporting documentation is useful. If you have any further

gueries, please do not hesitate to contact me at Igbal.sharma@issar.co.za or 082-
410 3001.

Kind regards,

Igbal Meer Sharma

CEO*

What is most striking about Mr Sharma’s chronology of events in his letter to

the Head of Department is that he did not anywhere mention the name of

anybody with whom he may have been interacting or corresponding or having

meetings. If the Head of Department said in November 2011 that he knew

nothing about an agreement that had already been signed on behalf of his

department, the most obvious thing to do for Mr Sharma would be to tell the

Head of Department who it was that he had been dealing with and who had

signed the agreement. On Mr Sharma'’s version he and Mr Thomas had had a

number of meetings with Mr Dukoana and Mr Dukoana had written them quite
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a few letters and had even signed the Master Plan Agreement. Therefore, the
guestion that arises is: why did Mr Sharma not tell the Head of Department that
he had been dealing with his boss who had even signed the Master Plan
Agreement? It was the most natural and obvious thing that Mr Sharma should
have done so that the Head of Department could have gone to that person and

find out what was happening. Mr Sharma did not do so.

Mr Sharma said that on 13 December 2011 he wrote a letter to both
Mr Dukoana and Mr Osman, the Head of Department, calling upon them to
rectify their breach of the Master Plan Agreement within 30 days. He said that
he did not receive a response to that letter from either Mr Dukoana or Mr

Osman.

Mr Sharma said that on 2 January 2012 he wrote another letter to the Head of
Department, Mr Osman, and copied Mr Dukoana; Mr Sharma said that in that
letter he pointed out that Mr Osman’s failure to rectify the breach would force
them to institute legal proceedings; he invited Mr Osman to meet with him to try
and resolve the matter; he told Mr Osman that, if the matter was not resolved,
he would institute legal proceedings against the MEC (i.e. Mr Dukoana) and the
Department and would involve the Public Protector as well; he indicated in the
letter that on 15 December 2011 he had received a call from the Director-
General in the Office of the Premier who had told him that communication from
the Office of the Head of Department would be forthcoming; however, he said
that up to that point there had been no communication from the office of the

Head of Department forthcoming.

Mr Sharma wrote that ultimately, the Master Plan Agreement was not “adhered”

to and the City for Tomorrow Project did not proceed;
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426.10. Mr Sharma said that legal action was not taken against the Provincial

427.

428.

Government of the Free State because Mr Dukoana had since ceased to be
MEC and litigation against the State would have been a timely and costly affair.
This explanation is most unconvincing as to why legal action was not taken; the
fact that Mr Dukoana was no longer MEC was irrelevant if he did sign the
agreement, as Mr Sharma said he did. He was MEC when he signed; also the
explanation that litigation against the State would have been costly is
unconvincing because millions and millions of Rands were involved in the

matter.

Mr Dukoana furnished the Commission with an affidavit in which he responded to
Mr Sharma's affidavit. It will be recalled that Mr Sharma admitted that he had drafted
certain letters which were forwarded to Mr Dukoana to put on his letterhead and sign.
Mr Sharma said that this was done at the instance and request of Mr Dukoana.
Mr Dukoana denied this both in his affidavit as well as in his oral evidence. He said that
he never made such requests and his office had enough capacity to draft those letters
for him. He went on to say that personally he also had the requisite skills to draft those

letters.

Mr Dukoana also pointed out that Mr Sharma was a former senior employee of a state
owned company and his knowledge of the Public Finance Management Act exceeded
his own. Mr Dukoana said Mr Sharma would also have known that an MEC would not
be signing agreements but that the Accounting officer would be the right person to sign
agreements or contracts on behalf of a Government Department. Mr Dukoana said in
his affidavit that the reason why Mr Sharma found it “apposite to deal with” him and not
the Head of Department was that “he was under the instructions of [Mr] Magashule in

furtherance of advancing the commercial interests of the Guptas”. Mr Dukoana added
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“There is no other cogent reasons justifying Sharma’s persistent conduct towards me

as the MEC at the time.”

Mr Dukoana also questioned why it was necessary for Mr Sharma to ask Mr Tshepiso
Magashule to facilitate a meeting with him. He said that arrangements could have been
made directly with his office for a meeting. Mr Dukoana also denied ever advising Mr

Sharma to approach the Executive Council if they wished to make a presentation.

Mr Dukoana testified that he had not signed any of the documents that Mr Sharma
attached to his affidavit which he said Mr Dukoana had signed. Mr Dukoana said that
all those signatures that purported to be his had been forged. This included the
signatures purporting to be his in the Master Plan Agreement and on letters and the
notice to proceed. He drew special attention to pages 17 and 18 of the Master Plan

Agreement marked “IS 5" and attached to Mr Sharma’s affidavit.**¢ Mr Dukoana said:

“A careful glance at pages 17 and 18 of the Master Plan Agreement marked “IS 5"
underscores my submission that my purported signatures were brazenly forged. Ex
facie my two purported signatures are not identified by any measure and yet the
document was signed on the same day, 5 October 2011, in Bloemfontein,

apparently in the presence of Sharma and Mr Thomas for P3L."

Mr Dukoana also said:

“On the same pages, | purportedly signed as both the Head of the Department (the
HOD) and MEC.”

He went on:

“Sharma’s knowledge of the legislative framework with regards to public finance
ought to have impelled him to remember that as MEC, it would have been unlawful

of me to have signed any agreement with Nulane and P3."

340 Exhibit X 4, p 36-37. The Master Plan Agreement begins at page 20 of the Exhibit.
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Mr Dukoana said he wished that Mr Sharma could apply for leave to cross-examine him
so that in turn his lawyer could cross-examine him and see how Mr Sharma could
explain “the glaring dissimilarities in my purported signatures and his sudden lack of
knowledge of the legislative framework as it pertains to public finance and

procurement.”

It will have been clear from what has been said above that there is a sharp dispute
between Mr Dukoana and Mr Sharma about the signatures which purport to be
Mr Dukoana’s in the Master Plan Agreement and the signatures which purport to be
Mr Dukoana’s in certain letters that Mr Sharma says he had drafted at Mr Dukoana's
instance and sent to Mr Dukoana who then signed them and sent them to him with his
signature. Mr Sharma says that those are Mr Dukoana’s signatures and Mr Dukoana
says they are not his and were forged. Mr Dukoana is in effect saying that someone
who should be known to Mr Sharma — if it is not Mr Sharma himself — forged his
signatures on the Master Plan Agreement and on the specified letters. Mr Sharma says

that Mr Dukoana signed the Master Plan Agreement and the specified letters.

If Mr Dukoana'’s version is true and he never asked Mr Sharma to draft letters for him
and did not sign the Master Plan Agreement and the specified letters, then either Mr
Sharma or someone known to Mr Sharma forged Mr Dukoana's signatures in the
Master Plan Agreement and in the specified letters. Whatever the true version, it is a
serious matter. Both parties deposed to affidavits on this. Mr Dukoana availed himself
for questioning on his version. Mr Sharma did not do the same. Nevertheless, it would
be quite strange for anyone to do what Mr Sharma did if Mr Dukoana'’s version is true,
namely, forging the MEC's signature on an agreement. How would he have hoped to
enforce the agreement without the Head of Department checking with the MEC whether
he had signed the agreement at some stage, of course, the MEC would dispute the

alleged signature if the Department did not perform as required by the agreement.
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Maybe that is why Mr Sharma and his associates did not go to court when the

department did not pay.

It is to be noted that there is later correspondence from Mr Sharma to the HOD which
revealed that he had been dealing with Mr Dukoana and even says that Mr Dukoana
signed the Master Plan Agreement. However, one also asks the question: why would
Mr Dukoana have signed an agreement as MEC instead of allowing the HOD to sign
the agreement? Furthermore, why would Mr Dukoana have signed the Master Plan
Agreement as both MEC and Head of Department when he was not Head of

Department?

The Commission requested two forensic document examiners — handwriting experts
— to examine the disputed signatures. They both gave opinions that the probabilities
were that the disputed signatures were Mr Dukoana’s but, since these opinions were
obtained at a time when the Commission could not hear oral evidence, it seems that
this is a matter which the law enforcement agencies can investigate further. It is
therefore recommended that the law enforcement agencies should investigate the
matter of the disputed signatures further so that, if appropriate, criminal charges may
be considered against anyone who may have committed a criminal offence in that

regard or who may have lied under oath.

Mr Dukoana made certain admissions about his role in Mr Magashule’s political life in

Free State. He admitted that:

(a) he was one of the people who served in the provincial leadership of the ANC in the
Free State who protected, defended and promoted [M]r Magashule to be the long-

serving chairperson of the ANC in the Free State;
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(b) he was one of those in the leadership of the ANC in Free State who had “actively
campaigned for [Mr] Magashule to become Premier when he was overlooked by

former Presidents Nelson Mandela and Thabo Mbeki;

(c) he “defended and supported [Mr] Magashule when he was fired for corruption by Mr

Mosioua “Terror” Lekota when he was Premier”;

(d) he supported Mr Magashule when the ANC Provincial Executive Committee was

disbanded under President Mandela’s leadership;

(e) due to the immense political support that they gave Mr Magashule, Mr Magashule
developed a personality cult and used the ANC “as his shield to hide behind

corruption.”

Mr Dukoana said that, with the benefit of hindsight, he could see that there was wisdom
in President Mandela and President Mbeki overlooking Mr Magashule as Premier of the

Free State over the years.

Mr Dukoana also gave evidence about the Free State Asbestos Project and the Free
State R1 Billion Housing Project and he urged the Commission to investigate these
projects. The Commission has done so. It is not necessary to detail his evidence
separately on these projects. However, it can be accepted that much of what he said is
consistent with the evidence uncovered by the Commission. These two projects were
debacles. The Free State Asbestos project debacle will be discussed first and,

thereafter, will follow a discussion of the Free State R1 Billion Housing debacle.
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INTRODUCTION

441.

442.

This part of the Report relates to a project that was undertaken by the Free State
Department of Human Settlements in 2014/2015. The purpose of the project was the
identification of all the houses provided by the Provincial Government of the Free State
which had roofs that had asbestos and the removal of asbestos from the roofs of those
houses. In other words was a project for the eradication of asbestos from the roofs of
houses. The houses were mostly those that belonged to or were occupied by poor
people. The rationale for the project was that the presence of asbestos in the roofs of
the houses was a serious health hazard. It was identified that most of the people who
were affected would not have been able to pay for the removal of asbestos from the

roofs of their houses.

The Provincial Department of Human Settlements set aside R255 million for this project
after it had received and approved an unsolicited proposal for this project from a Joint
Venture called Blackhead Consulting/Diamond Hill Joint Venture. The Department gave
the job to Blackhead Consulting/Diamond Hill Joint Venture. This was done without
following any competitive process. The Department paid about R255 million to the Joint
Venture but ultimately no asbestos was removed from the roofs of houses. It turned out
that this Joint Venture was not even qualified to undertake the removal of asbestos
despite the fact that they had told the Department in their proposal and in the Service
Legal Agreement that they signed with the Provincial Department that they had the
gualifications, skill, expertise and experience required for the job. This was not a Free
State Asbestos Project. It was a Free State Asbestos Project Debacle. Here is how this

debacle unfolded.
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443. The Free State Asbestos Project was not referred to in the Public Protector's Report:
State of Capture. Nevertheless, it falls within the terms of reference of the Commission
as it relates to allegations of corruption, fraud and the unlawful awarding of government

contracts.

444 The Commission heard evidence and considered documentation pertaining to the Free
State Asbestos Project which purported to audit the presence of asbestos in houses
and that failed to provide any benefit to any resident of that province other than two

businessmen and certain high—ranking Government officials.

445. The conceptualisation and implementation of this project are such as to suggest that
this project was a considerable scam from its inception. There is every indication that
from the very beginning this Asbestos Audit Project was always intended to unlawfully
benefit a certain business consortium and that those financial benefits were extended
to at least the Head of the Department of Human Settlements, Free State, and the
Director-General of the Department of Human Settlements. That is the Director-General

of the National Department of Human Settlements.

OVERVIEW OF THE FREE STATE ASBESTOS CONTRACT, BUDGET AND WORK

446. The following facts are either common cause or not in dispute and provide an outline of
the conclusion of a contract entered into during 2014 between the Free State
Department of Human Settlements and a Joint Venture known as Blackhead Consulting
(Pty) Ltd (Blackhead) and Diamond Hill Trading 71 (Pty) Ltd (Diamond Hill) Joint
Venture. The Joint Venture will be referred to as the Blackhead/Diamond Hill Joint

Venture.
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Out of the blue, an unsolicited commercial proposal dated 28 May 2014, emanating
from the Blackhead/Diamond Hill Joint Venture,>*' was received at the offices of the

Free State Department of Human Settlements.

The proposal was headed “Audit, Handling of Hazardous Material, Removal and
Disposal of Asbestos-Roofed Houses”. The Proposal from the Blackhead/Diamond Hill
Joint Venture attached a “scope of work” which included “physical door to door counting,
safe removal and disposal of Asbestos-Contaminated Building Rubble and asbestos

sheets from various townships across the Free State Province”.

Mr Nthimotse Timothy “Tim" Mokhesi, Head of the Free State Department of Human
Settlements (HOD), wrote to Mr Thabane Zulu, the Director-General of the National
Department of Human Settlements,**? Ms Margaret-Anne Diedericks, the Acting Head
of the Gauteng Department of Human Settlements®*?® and the Free State Provincial
Treasury*** to obtain approval and authorisation in terms of Treasury Regulation 16A.6
for Blackhead to participate in what had now become known as the “Asbestos Audit

and Eradication Project” in the Free State. The letter read:

“[tihe Free State department of Human Settlements hereby request your
Department to exten[d] the services of Blackhead Consulting (Pty) Ltd in line with
Treasury Regulation no 16A.6 of March 2005. It is therefore in this regard that
approval is hereby sought that you provide written confirmation to extend same in
line with your approved terms and conditions as contained in your instruction to
perform.”

The Treasury Regulation 16A6 reads:

341 The terms of the Joint Venture Agreement as recorded in Exhibit TT8 page 79 signed on 10 August 2014.
342 Exhibit TT5.2, p 65.

343 Exhibit TT14.2, p 161.

344 Exhibit TT18, p 184.
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“16A6.1 Procurement of goods and services, either by way of quotations or through
a bidding process, must be within the threshold values as determined by the

National Treasury.

16A6.2 A supply chain management system must, in the case of procurement
through a bidding process, provide for —

(a) the adjudication of bids through a bid adjudication committee;

(b) the establishment, composition and functioning of bid specification, evaluation

and adjudication committees;
(c) the selection of bid adjudication committee members;
(d) bidding procedures; and

(e) the approval of bid evaluation and/or adjudication committee recommendations.”

Financial implications and budget reallocations were dealt with in further

correspondence between Mr Mokhesi and Mr Zulu.

Ultimately, on 1 October 2014 Mr Mokhesi wrote to Mr Pheane “Edwin” Sodi, Director
and Chief Executive Officer of Blackhead, appointing “Blackhead Consulting (Pty) Ltd
Joint Venture” to perform “the audit and assessment of asbestos, handling of hazardous
material, removal and disposal of asbestos-contaminated rubble and replacement with

SABS approved materials in the Free State Province”.3*°

A Service Level Agreement was entered between the Free State Department of Human
Settlements and the Blackhead/Diamond Hill Joint Venture. It described the “Asbestos
Eradication Project” as an appointment to “assess/audit houses roofed using asbestos
material, handling and disposal of asbestos sheets to an approved, designated disposal

site”.

345 Exhibit TT18, p 188.
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The Instruction to Perform Work**® was signed by Mr Mokhesi on behalf of the Free
State Department of Human Settlements on 2 December 2014. It was divided into
Phase 1 and Phase 2 and specified the price to be R850 (eight hundred and fifty rand)
(excluding VAT) per housing unit for the Blackhead/Diamond Hill Joint Venture to “Audit,
Assess and GPS all pre-1994 government housing units in the Province”. The work was

to be done from 1 December 2014 to 31 March 2015.

Payment totalling R255 million was to be made in four tranches:

40% of 50% of the total project cost (R51 million excluding VAT) was payable
on commencement (1 December 2014) subject to submission of a valid tax

invoice and valid tax clearance certificate;

60% of the 50% of the total project cost (R76.5 million excluding VAT) was

payable “as progress certificate no 2 on or before 1 March 20157;

40% of 50% of the total project cost (R51 million excluding VAT) payable as

progress certificate No 3 on or before 1 May 2015; and

60% of 50% of the total project cost (R76.5 million excluding VAT) payable as
progress certificate no 4 subject to submission of the final project report on or

before 1 June 2015.

It appears to be common cause that the role of Diamond Hill was to “unlock
opportunity™*’ through networking with politicians and state officials in the Free State
to procure business opportunities and contract; that the role of Blackhead was to act as

a “middleman” and that the work itself was outsourced by the Blackhead/Diamond Hill

346 Exhibit TT8, p 103.
34T Exhibit TT 8.1, p 8, para 17. See also Transcript 7 August 2020, p 186.



457.

458.

459.

460.

297

Joint Venture to one or more subcontractors: Mastertrade 232 (Pty) Ltd (Mastertrade),

the Ori Group (Pty) Ltd and Zenawe Consulting (Pty) Ltd.

There is a dispute, currently the subject of civil litigation,>*® between Mastertrade and
the Ori Group (Pty) Ltd. This apparently concerns their differing understanding of their
respective status as either subcontractors or consultants, the quantum of fees and the

work done.

However, it does appear to be common cause that that aerial images were used to
identify houses in the Free State which possibly had asbestos roofs, fieldworkers were
trained to carry out physical inspections of houses from the outside only recording their
observations on tablets, Global Positioning System (GPS coordinates were marked of
such houses, the information was then analysed by project managers and reports were
prepared for the Free State Department of Human Settlements. The evidence of Mr
Abel Manyike, Director of the Ori Group (Pty) Ltd, Mr Joseph Radebe of Mastertrade

and Mr Sibusiso Martin Zwane of Zenawe will be discussed later herein.

Some four reports were submitted to the Free State Department of Human
Settlements — a preliminary report dated 4 December 2014, a Final Audit Report dated
2 February 2015 (with a later version of the same Final Audit Report dated 13 February
2015), the Report of Houses to be Prioritised dated 25 February 2015 and a Remedial
Report dated 2 September 2016 and a presentation was made to the Free State
Department of Human Settlements giving an overview of the Asbestos Eradication

Project.

The Final Audit Report submitted by the Blackhead/Diamond Hill Joint Venture to the

Free State Department of Human Settlements on 2 February 2015 purports to have

348 Ori Group (Pty) Ltd v Masterirade 232 (Pty) Ltd, Gauteng Division, Pretoria, Case No 69173/18.











































































































































































































































































































































































































































































































































































































































































































































































